ANNEX TO THE COMMON LAW STUDENT LEASE

Definitions:  

The common law student lease (as opposed to the main residence student lease) is the term used when the student does not establish their main residence in the rented property. 

The lessor is the person who gives the property for rent (usually the owner). 

The lessee is the person who takes the property on lease (usually the tenant). 

The notice is the official information that one person gives to another to end the tenancy.   

Flat-rate charges are charges for which the amount is fixed in the lease contract and is not subject to subsequent adjustment. No settlement is made. At any time, the parties may modify this amount by mutual agreement or either party may ask the justice of the peace to revise the fixed charges or convert them into actual charges.  

Provisional charges are those charges whose amount constitutes an advance on the actual charges. At the end of each quarter or at least once a year, a statement is drawn up and sent to the tenant on the basis of actual expenses. If the total amount of the provisions is too high in relation to the cost of the actual expenses, the lessor must reimburse the lessee the difference. On the other hand, if the total amount of the provisions is not sufficient to cover the cost of the actual expenses, the lessee must pay the difference to the lessor. 

The waiver of recourse clause against the lessee is the clause providing that the lessor (or his insurance company) will not be entitled to claim against the lessee (or his insurance) in case of damages resulting from a fire. Thus, it is the lessor’s fire insurance that will compensate for the damage caused. The waiver of recourse clause does not insure the lessee’s property or liability to third parties. 

Preamble: discrimination 

The lessor chooses the lessee freely and without discrimination. 

In order to ensure greater transparency in the rental market, any rental poster, press advertisement, website or other form of public announcement of the rental of a dwelling must contain, in particular, the amount of rent charged and information on any private and common charges. If this is not the case, the municipalities can impose an administrative fine of between 50 and 200 euros on the lessor. 

The lessor may request the following general information from the prospective lessee in order to proceed with the selection and conclusion of the lease agreement, and if necessary, the relevant supporting documents:  

 1° surname and first name of the applicant lessee(s); 

2° a means of communication with the applicant; 

3° the address of the applicant; 

4° the date of birth or, where applicable, proof of capacity to contract 

5° the composition of the household; 

6° the marital status of the applicant if married or legally cohabiting; 

7° the amount of financial resources available to the applicant; 8° proof of payment of the last three rents. 

No other data may be required from the lessor unless it pursues a legitimate purpose and the request is justified by serious reasons, proportionate to the purpose pursued. 

 In general, the lessor may not refuse access to housing to an applicant tenant on the basis of direct or indirect discrimination based on nationality, alleged race, skin colour, descent, national or ethnic origin, sex or related criteria such as pregnancy, childbirth and maternity or transsexualism and gender reassignment, age, sexual orientation, marital status, birth, wealth, religious or philosophical conviction, political conviction, trade union conviction, language, current or future state of health, disability, physical or genetic characteristic, social origin. 

UNIA is an independent public institution that fights against discrimination and for equal opportunities. Prospective tenants who feel they have been discriminated against can contact UNIA (

 HYPERLINK "https://www.unia.be/" \h https://www.unia.be- free phone number 0800 12 800) or the Institute for the Equality of Women and Men ((

 HYPERLINK "http://igvm-iefh.belgium.be/" \h http://igvm-iefh.belgium.be). 

A lessor who is found to have discriminated may be held liable. The victim of discrimination can therefore bring a civil action to compensate for the non-material damage suffered. The compensation may either reflect the damage actually suffered, with the plaintiff having to demonstrate the extent of the damage, or it may be a lump sum of 650 euros or 1,300 euros, depending on the case.
A lessor who is found guilty of discrimination may be held civilly liable. The victim of discrimination can therefore bring a civil action to compensate for the moral prejudice suffered. The compensation may either reflect the damage actually suffered, with the plaintiff having to demonstrate the extent of the damage, or it may be a lump sum of 650 euros or 1,300 euros, depending on the case. 

The lessor may also be forced to cease his discriminatory behaviour, possibly under penalty of a fine. This action for cessation will be brought before the President of the Court of First Instance hearing the case as a summary proceeding.  

 In certain circumstances, the lessor, who is the perpetrator of discrimination, is liable to a prison sentence of between one month and one year and a fine of between 50 and 1,000 euros, in addition to compensation for the victim. 

 The obligation of non-discrimination also applies to estate agents.  

 1) Distinction between a mandatory rule and a suppletive rule 

A mandatory rule is a rule from which there can be no derogation in the contract. The rule applies even if the parties have provided otherwise in the contract. 

The Decree of 15 March 2018 on residential leases specifies when a provision is mandatory.  A suppletive rule is a rule that can be derogated from in the contract. 

2) Basic safety, health and habitability requirements 

The basic safety, health and habitability requirements are set out in an order of the Walloon Government of 30 August 2007 determining the minimum health criteria, the overcrowding criteria and the definitions referred to in Article 1, 19° to 22° bis of the Walloon Housing Code (https://wallex.wallonie.be/index.php?doc=6235&rev=8510-13284). 

When the dwelling does not meet these basic requirements, the lessee, after a formal notice from the lessor, may refer the matter to the Justice of the Peace and request either that the necessary work be carried out, accompanied, if necessary, by a reduction in rent, or that the lease be terminated to the detriment of the lessor with damages. 

In fact, according to the Walloon Housing and Sustainable Housing Code, all housing must meet minimum health criteria. 

These criteria concern: 

1° stability; 

2° watertightness; 

3° electrical and gas installations 

4° ventilation 

5° natural lighting; 

6° sanitary equipment and heating system; 

7° the structure and size of the dwelling, particularly in relation to the composition of the occupying household 

8° circulation at floor and staircase level. 

Furthermore, the dwelling must not present a health hazard to the occupants.  

In order to rent or let a small individual dwelling (less than 28 m²) or a collective dwelling, the lessor must have a rental permit (for information on this subject, contact the 

Department of Housing of the Walloon Public Service- http://lampspw.wallonie.be/dgo4/site_logement/index.php/aides/aide?aide=permisLoc&loc=1- or at the municipal administration).  

In addition, every dwelling must be equipped with at least one fire detector in perfect working order. 

3) Mandatory written lease 

All student leases must be drawn up in writing. This writing must at least specify: 

· The identity of the lessee and lessor: surname, first two given names, place and date of birth, residence address; if it is a legal entity (e.g. a company, estate agency): 

· Name, registered office and company number. 
· The date on which the lease starts. 

· The duration of the lease. 

· The type of lease (e.g. main residence lease or student lease). 

· The description of all the premises and parts of the building rented. 

· The amount of rent excluding charges.  

· The amount and nature of any common charges. 

· The amount and nature of the private charges, if they are fixed.  

· Indication of the flat rate or provisional nature of any private and common charges. 

· In the case of a building with several dwellings, if the amount of the charges is not fixed, the method of calculation of the charges and the distribution made. 

· The existence of individual or collective meters. 

· The date of the last EPB certificate when required by the decree of 28 November 2013 on the energy performance of buildings, as well as the performance index assigned to the rented property.

The lease must be drawn up in as many copies as there are parties. Each copy shall state the number of originals that have been drawn up and signed. One original copy will be given to each party. If there are only two parties to the contract (a tenant and a lessor), the contract must therefore be drawn up in at least two copies, one for each party. In practice, however, an additional copy will be required, one for the obligatory registration formality. 

4) Registration of the lease 

The lessor must register the lease at the registration office of the place where the rented accommodation is located. The registration office is part of the "Federal Public Service of Finance". The registration of the lease can be done either on the spot, by mail, even electronically, by fax or electronically via the Myrent application. 

Registration is free of charge if it is carried out within two months of signing the lease. 

5) Duration and termination of the lease 

A. General remark concerning the form of the notice period and the start of the notice period 

In all cases where notice can be given at any time, the notice period starts on the first day of the month following the month in which the notice is given. The notice must be given either by registered mail, by bailiff’s writ or by hand-delivered to the addressee who has signed the duplicate with an indication of the date of receipt. 

B. One-year lease 

Unless the parties have expressly concluded a lease of less than one year (see point C. below), all student leases have a duration of one year.  

To terminate the lease at its normal expiry date, the lessee and lessor must give notice at least one month before the expiry date. 

If at the end of the one-year period neither party has given notice and the lessee continues to occupy the premises without opposition from the lessor, the lease is extended (renewed) for a further one-year period, under the same conditions. 
C. Lease of less than one year 

The parties may enter into a lease for a period of less than one year. 

If no notice has been given one month before the expiry of the term or if the lessee has continued to occupy the property after the expiry of the agreed term without opposition from the lessor, the initial lease is presumed to have a term of one year from the date of entry into force of the initial lease. 

D. Early termination of the lease by the student 

The student may terminate the lease at any time by giving two months’ notice and paying three months’ rent. The notice cannot be given after 15 March.  

The 3 months’ rent is not due in the following cases 

· within one month of giving notice, the student provides the lessor with documents justifying the inadmissibility of his/her registration, his/her refusal to register or his/her withdrawal from studies; 

· the student, with the written authorisation of the lessor, transfers the lease to another student before the end of the notice period; 

· the death of a parent or guardian who is responsible for the maintenance of the student. 

E. Continuation of the student’s studies at another institution 

Subletting is permitted with the agreement of the lessor if the student is required to be away from his/her usual place of study for a period of more than one month in order to pursue his/her studies at another institution (e.g. Erasmus or internship). 

The lessor’s agreement is considered to have been received if he has not expressed his refusal within 2 months of the notification made by the lessee by registered post.  

6) Indexation of the rent 

Indexation of the rent is allowed if it has been agreed by the parties. 

Indexation may be requested at the earliest on the anniversary date of the entry into force of the lease and is calculated according to a legal formula that takes into account the evolution of the health index: 

 Base rent X new index 

---------------------------------------- 

Starting index

The base rent is the rent that was agreed at the start of the lease. 

The new index is the health index of the month before the anniversary date of the start of the lease. 

The starting index is the health index of the month before the date of signing the lease. 

The health index can be found at the following address: https://statbel.fgov.be/fr/themes/prix-laconsommation/indexation-du-loyer   

 7) Fees and charges 

As a general rule, it is not specified whether the lessee or the lessor is responsible for certain charges.  

Costs and charges should always be separated from the rent and shown in a separate account. 

If the costs and charges have been fixed at a flat rate (e.g. a fixed amount of EUR 75 per month), the parties cannot unilaterally adjust them by taking into account the actual costs and charges which may be higher or lower than this flat rate. However, the lessee and the lessor may at any time ask the justice of the peace to revise the amount of the fixed costs and charges or to convert the fixed amount into actual costs and charges. 

If the costs and charges have not been fixed at a flat rate, the law provides that they must correspond to the actual expenses. The lessee shall pay provisional charges and has the right to demand from the lessor proof of the invoices sent to him. 

8) Provisions relating to rental repairs 

The lessor shall be obliged to maintain the leased property in a condition suitable for the purpose for which it was leased. 

The lessee shall notify the lessor of any damage to the leased property and of any repairs that need to be made. The lessee must also take care of the rental repairs. The lessee’s obligations with regard to rental repairs are strictly limited: none of the repairs deemed to be the responsibility of the lessee shall be incumbent on him when they are only caused by obsolescence or force majeure. 

These provisions are suppletive. 

The Government has drawn up an exemplary list of the distribution between the lessor and the lessee of the most common rental repairs. 

9) Fire insurance 

The lessee is liable for fire in the leased property, unless he proves that it occurred through no fault of his own.  

The lessee’s liability must be covered by insurance. The parties can choose between two options:  

· Either the lessee takes out fire insurance for the leased property before entering the premises. The lessee must provide proof of payment of the premiums annually. If the lessee fails to provide this proof, the lessor may ask his insurer to add a waiver of recourse clause to his "home" insurance policy for the benefit of the lessee. In this case, he may pass on the costs to the lessee. The excess may be left to the lessee if he is liable; 

· Or the lessor takes out a waiver of recourse insurance policy and provides proof of this to the lessee. The costs of this insurance shall be passed on to the lessee. The lessee remains responsible for insuring his furniture and his liability towards third parties. 

10) Condition of the premises 

A. Inventory of fixtures on arrival  
The parties must draw up a detailed inventory of fixtures at the beginning of the lease (i.e. together, with the agreement of both parties) at joint expense. This inventory of fixtures is drawn up either during the period when the premises are unoccupied or during the first month of occupation.  

This inventory of fixtures is attached to the lease and is also subject to registration. 

The Government has adopted a standard model for the inventory of fixtures at the time of entry, which is intended as a guide. 

B. Exit inventory of fixtures 

Each party may request that a joint inventory of fixtures be drawn up at the end of the lease and at shared expense.  

11) Transfer of the leased property 

When a leased property is sold, the protection of the lessee is not always the same. This depends very much on whether the lease has a date certain before the sale of the leased property. 

An authentic lease, i.e. a lease drawn up by a notary, always has a date certain. A privately written lease (i.e. not authentic, but nevertheless signed by the parties) has a date certain from the day of registration (see point 4), or from the day of the death of one of the signatories of the lease, or from the day when the existence of the lease has been established by a judgment or by an act drawn up by a public officer, such as a notary or a bailiff A verbal lease never has a date certain. 

If the lease has a date certain prior to the sale of the leased property, the purchaser (the new owner) will take over all the rights and obligations of the former lessor. 

If the lease does not have a date certain prior to the disposal of the leased property (i.e. at the time of the sale of the leased property), there are two possibilities: 

a) either the lessee has occupied the property for less than 6 months. In this case, the purchaser may terminate the lease without cause or compensation; 

b) or the lessee has occupied the property for at least 6 months. The purchaser is subrogated to the rights and obligations of the original lessor (i.e. replaces the original lessor in his rights and obligations).  

12) Legal aid and legal assistance 

A. Legal aid 

Primary legal aid 

Primary legal aid aims to provide practical information, legal information or a first legal opinion during a brief consultation.  

There are permanent offices in the courthouses, justices of the peace and houses of justice, as well as in certain municipal administrations, OCMWs or NPOs that have a legal service. To find out where and when they are held, it is advisable to contact the legal aid commissions, whose contact details are available on the following website: https://avocats.be/de/commissions-daide-juridique.  

Primary legal aid is provided by legal professionals, usually lawyers.  

First-line legal aid is free and accessible to all, without income conditions and without an appointment. 

Second line legal aid 

Second-line legal aid makes it possible, under certain conditions, to obtain the appointment of a lawyer, whose services will be "totally" (for a fixed fee including administrative costs) or partially free of charge depending on income. 

It is the Legal Aid Offices (B.A.J.) that are responsible for checking compliance with the conditions for granting legal aid, granting second-line legal aid and appointing a lawyer. The offices are organised by the bar associations. In order to obtain the addresses and working days of the nearest legal aid office, please follow the following link: https://avocats.be/de/bureauxdaide-juridique-baj. 

The application for legal aid can be submitted either by mail to the Legal Aid Office of the judicial district concerned or by going directly to the office. 
B. Legal aid 

Legal aid consists of exempting, in whole or in part, those who do not have the necessary income to meet the "legal costs". It also ensures that those concerned are entitled to free legal assistance from public and ministerial officials (bailiffs, notaries, etc.) as well as free assistance from a technical advisor during legal assessments. 

The benefit of legal aid is granted to persons who justify the insufficiency of their means of existence. The decision of the Legal Aid Office granting second-line legal aid, either "totally" (for a flat fee including administrative costs) or partially free of charge, constitutes proof of insufficient means of subsistence. 

The application for legal aid is submitted to the judge who is or will be dealing with the case, i.e. in tenancy matters, the Justice of the Peace who will be or is already dealing with the case.

